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IN THE UNITED STATES DISTRICT COURT
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Defendants. §
OPINION AND ORDER

Before the Court are paries’ competing motions for summary judgment. Plaintiff
Alexander R. Deanda filed his Motion for Summary Jedgment (“Motion™) (ECF No. 50) on July
25, 2022, Defendants filed their Cross-Motion for Summary Judgment (“Cross-Motion™) (ECF
No. 52) on August 19, 2022, Having considered the motions, pleadings, sad relevant law, the Count
GRANTS PlaintifT"s Motion snd renders summary judgment in Plaintifl"s favor on all claims, The
Court DENIES Defendants’ Cross-Moton,

BACKGROUND

Congress enacted Title X of the Public Health Service ("PHS™) Act, 42 US.C. §§ 300
o peq, 10 “makfe] compeehensive voluntary family plansing services readily availadle 1w all
persons desiring such services.” Family Plassing Services and Population Rescarch Act of 1970,
Pub. L. No. 91.572, § 2(1), 84 Stat. 1504 (1970). The PHS authorizes the US. Department of
Health aod Human Services (“"HHS™) %o “make grants 10 and enter into contracts with public or
nonpeofit private eatitics 1 assist in the establishment and operation of voluntary family plasning
projects which shall offer a broad range of acceptable and effective family planning methods and
services (incloding natural family planning methods, infertility services, and services for
adolesconts).” 42 US.C. § J0a). In 1981, Congress amended the statute %0 include the carrent
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regeirement that, “{tlo the exicet practical.” participating catitics “shall encourage family
participation In projects assisted under this subsection.”™ M| see also Pub, L. No. 97-35,
§931(b)X1), 95 Stae 357 (1981). HHS regulaticns now peovide that “Title X peojects may not
roquire consent of parents or guardians for the provision of services to minors{.]* 42 CFR.
§ 59.10(b); see also 86 Fed. Reg. 56,144, 56,166 (Oct. 7, 2021).

Plaintiff is a Christian who is “raising cach of [his) daughters in accordance with Christian
seaching oo matiers of sexuality, which requires unmarried children 10 peactice sbatinence and
refrain from sexual intercossse until marriage™ ECF No. 51-1 at 1. Texss Family Code
§ 151.001(a)é) protects Plaintiff*s free exercise of religion in this regard bocause it protects
“the right %o consent 10 the child's . . . medical and dental care, and psychiatnic, psychological, and
surpical treatment.™ Texas law also provides Plaintiff standing %o sue for a violation of
Section 151.001(a)6). See TEX. Far. Cooe § 102.003(aX 1)

PladeeifY alleges Defendants’ administration of Title X impedes this statutory right and his
parental rights under the U.S. Constitution because Defendants: (1) fail to monitor grantees to
enswre complisnce; and (2) continue 10 fund grantees that violse Section 151.001(a)6). ECF
No. | st 5-7. Arguing Tithe X does not preempt “parental consent™ laws, PlaintfY alleges his
injures include, but are not lemited to: (1) boss of his stadutory rights under Section 151.001(a)6);
(2) the subversion of his authority as a parent; (3) boss of assurance that his children will be unable
to access prescription contraception or other family planning services that facilitsie sexual
promiscuity and pre-marital sex; and (4) weakening of his ability 1o raise his childeen under the
teachings of his Christian faith, ECF No. $1-1 a 2. Plaintiff asks this Court 50 declare that
Section 151.001(a)6) applies to all Title X grantees in Texas. See ECF No. | &t 3-5. Plaintiff
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further asks the Court 1o enjoin Defendants from fanding any Texas-based Title X grantes that
violaes Section 151.001(aN6). M m 7.

LEGAL STANDARD

A court “shall grant summary jadgment if the movant shows that there is no genuine
dispute as 10 any material fact and the movant is entitled to judgment as a matter of law.” FED. R.
Civ. P. 56{a). A fact is "material™ if its existonce or non-existence “might affect the outcome of
the suit under e governing law.™ Andersom v. Liberty Lobby. Inc, 477 U.S, 242, 247 (1986),
“Tihe scbatantive law will identify which facts are material™ /d ot 248, A gessine issue of
matersal fact exists “if the evidemce is soch that a reasonable jury could retum & verdict for the
nosemoving party.” M “On cross-motioas for summary judgment, [the Court] review(s] each
party’s motion independently, viewing the evidence and inferences in the light most favorable 1o
the nonmoving party.” Texas v Rerig, 987 F.3d 518, 526 (5th Car, 2021) (quoting Amerfyure Ins
Co v. Navigasors Ins Co , 611 F.3d 299, 304 (5 Cir. 2010)),

Whea reviewing summary -judpment evidence, the court must resolve all reasonable doubes
and draw all reasonable inferences in the light most favorable to the non-movant. Walker v. Sears,
Roebuck & Co., 853 F.2d 355, 358 (5th Cir. 1988). A court cannot make a crodibility determination
when comsidering conflicting evidence or competing inferences. Anderson, 477 US. at 255 1f
some evidence supports a disputed allegation, so that “reasonable minds could differ as to the
import of the evidence,” the court must deny the motion. & at 250,

ANALYSES

The Court will address partics’ standing and suangte-of Bmitacions arguments before
moving to their merits arguments.
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A. Plaintif Has Standing

The judicial power of federal courts is limited to cortain “Cases™ and “Controversies.” U.S.
Const. ant. 111, § 2. The case-crcontroversy requisement requires & plaintiff 1o establish he has
standing 10 sue. See Gill v. Whiglord, 138 S. Cr. 1916, 1923 (2018); Cibolo Waste, Inc. v. City of
San Antonio, 718 F.3d 469, 473 (Sth Cir. 2013) ("Every party that comes before a federad court
must establish that it has standing to pursue its claims ). Standing is “an esseatial and unchanging
part of the case-or-controversy requirement of Asticle [11.” Lagjam v Defi of Wildlife, 504 U S,
555, 560 (1992).

To have standing, the party invoking foderal jurisdiction must cstablish he suffered: (1) an
“injury in fect” that is “comcrete and particularized™ and “actual or imminest™; (2) an injury that i
“fagrly . . . trace[able] 10 the challenged action of the defendant™; and (3) an injury that is “likely”
rather than “speculative{ly]” to be “redressed by a favorable decision.” /d at $60-61. “[Shanding
is not dispensed i gross; rather, plaintiffs must demonstrate standing for cach claim that they press
snd for each form of relief that they soek (for example, injunctive relief and damages).”
TransUmdom LLC v. Rawmsirez, 141 S. Cr. 2190, 2208 (2021).

I, Plaintiff satisfies the first Lutam factor,

The first Lufan factor considers whether a plaintifY has sustainod an “isgory in fact™ that is
“concrete and particulssized™ sad “sctual or imminent.” Lujow, S04 U.S. st $60. A “concrese”
injury must be “de facto.” Spokeo, Inc. v. Robins, 578 U.S. 330, M40 (2016). That is, it st
“sctually exist™ and be “real” rather than “abstract.™ Id. A “particularized” injury “mwat affect the
plaintifY in a personal aad individual way.” Lufan, S04 U S, a1 560 0.1,

Oune who secks injunctive or declaratory relief must show an injury with “continuing,
present adverse effects” or a “substantial Bkelihood that he will suffer injury in the future.” Bawer
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v. Texas, 341 F.3d 352, 358 (5th Clr, 2003); see afso TrarsUnion, 141 S, Ct. 2t 2210 (“|A) person
exposed to a risk of future harm may pursue forwand-looking, injunctive relief to prevent the harm
from occuming, at Jeast 50 long as the nsk of harm is sufficiently imminent and substantial ™).
“[Ejven a small probability of injury is sufficient 1o create & case or comtroversy — 10 take a suit
out of the category of e hypothetical — provided of course that the relief sought would, if
granied, reduce the probability.”™ Village of Elk Grove Village v. Evans, 997 F.2d 328, 329 (Th
Clr. 1993); see also, e.g , Massachusetts v. EPA, 549 US. 498, 525 n.23 (2007); Mo. Coal. for
Env't v. FERC, 544 F3d 955, 957 (% Cir. 2008); Srewart v. Blackwell, 444 F3d 843, 855 (6h
Cir, 2006), vacated and ruperseded om other grownds, 473 F3d 692 (6th Cir. 2007); Nat. Rex. Def
Councl v. EPA, 464 F 34 1, 7(D.C. Cir. 2006); Ocvan Advocs. v. US. Armey Corps of Eng 'rs, 402
F.3d 846, 860 (9th Ciz, 2005); Friends of Marolr Park v. US Dep't of Transp., 382 F.3d 1088,
1095 (10th Cir. 2004).

A court should assess whether the alleged injury %o the plaintiff has a “close relationship™
10 a harm “wuraditionally” recognized as providing a basis for a lawsuit in American courts.
TransUmiow, 141 S. Cu at 2204, “[A] plaistifY docsn't nood 1o demonstrate that the level of hams
he has suffered would be actionable under a similar, commnon-law cause of action. But he does
need to show that the type of harm he's suffered is similar in kind t0 a type of harm that the
common law has recognized as actionable ™ Perez v. McCreary, Veselka Bragg & Allen, P.C 45
F.4th 816, 822 (Sth Cie, 2022); see also Campaign Legol Cir. v. Scort, No. 22-50692, 2022 WL
4546109, at *% (Sth Cir. Sept. 16, 2022) (Ho., J, concurring) (stating evidence of injury required
by TramsUnion is not burdensome).
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. Plotntiff suffers from an infury in fact

"[Thhe actual or threatenod injury reguired by An. 11l may exist solely by virtee of statutes
creating Jegal rights, the invasion of which creates standing ™ Havens Really Corp. v. Coleman,
455 U.S. 363, 373 (1982) (imernal marks omitied). When “a phaintifl"s claim of injary in fact
depends on legal rights conferred by statute, it is the particular statute and the rights it comveys that
guide the standing determination.” Wendt v. 24 Hour Fitmess USA, Inc., 821 F.3d 547, 552 (Sth
Cir. 2016) (quoting Domoghue v. Budidog Inv'rs Gen P 'ship, 696 F.3d 170, 178 (24 Cir. 2012)).
“Esscntially, the standing question in such cases is whether the . . . statwiory provision on which
the claim rexts properly can be undentood & granting persons in the plaintifT™s position & nght o
judicial relief.” ki (aheraticn in criginal). “Hence, the “injury in fact’ analysis for purposes of
Asticle Ill is directly linked %o the question of whether the plaistifY 'has suffered a cognizable
statutory injury under the” statute in question.™ M (quoting Robey v. Shapiro, Marianor & Cojda,
LLC, 434 F.34 1208, 1212 (10th Cir. 2006)). “Although Article [l standing is & questicn of
federal law, state law may create the asserted legal interest.™ Liah ex rel [iv. of Forestry, Fire &
Sate Lands v. Umited Staves, S28 F.3d 712, 721 (10th Cir. 2008); see also Diamond v. Charles,
476 US. 54,65 017 (1986); Linda RS v. Richard D, 410 US. 614, 617 & 0.3 (1973); Sierre
Club v. Mortom, 405 U.S. 727, 732 (1972).

Texas law confiers Plaintiff the right to consent to his children's medical care and general
sanding to file suit for a violation of that right. See TEX. FAm. Coor §§ 102.003a)1)
(“An original sult may be flled at any tine by . . . a parent of the child . . . "), 151.001 (A Texas
parent may file a lawsuit for violating his “right 10 consent 10 . . . medical and dental care.”).
PlasaifY alleges the loss of his state-law night 10 consent 10 the medical treatment of his minor
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children constitutes an injury in fact that is concrete and particularized as well as actual and
imeninent. See ECF No. 51 at 10411, The Coun agrees that PlateeifY suffers an injury in fact.’

Placeiff clearly suffers an injury in fact when compared to a hypothetical given in
TransUnion. In TransUniom, the Supeeme Court provided the following hypothetical:
“Suppose first that a Maine citizen”s land is polluted by a nearby factory.™ 141 S. Ct. at 2205, The
Gitizen “sues the company, alleging that it violated a foderal eavironmental law and damaged her
property.” I Then “[s]uppose also that a scoond plaiatilf in Hawaii files a federal lawsuit alleging
that the same company in Masne violated that same eavironmental law by polhuting land in Maine.”
kd The violation alleged “did not personally harmm the plaintiff in Mawaii." M “Even if Congress
affords both hypothetical plaimtiffs a cause of action . . . 0 sue over the defendant”s legal violation,
Article 11l standing doctrine sharply distinguishes between those two scenarios.™ id s 2206,
Although the first plaintilT possesses standing % sue “because the plaintifl has seffered concrete
harm to her property,” the second plaintiff lacks standing “because that plaisiff has not suffered
anyy physical. monetary, or cognizable intangible harm traditionally recognized as providing a basis
for & lawwest im American courts.” id PlaintifY bere is like the finst plaiasiff in the hypothetical.
Plaintiff™s injury in fact for which this Count has the power 10 remedy is the Joss of his
state-law parental-consent rights. Plaintiff is unlike the second plaintiff in the hypothetical,
Somebody, such as a third party, suing for a violation of Plaintifl™s state-law parcntal rights would
be like the second plaintifl

' When a faer is sold Ot bis stane-law right 1o consent 10 his child's medical sostment has boen saken awey or
tamferrad 1o someone chie, be soed oot walt for s actsal medical situstion 20 arise before suing %o rocover his right
9 consent. The violation ocosrs whan the rights were takm sway in e finet iatance, not whes ooe acth contrary 4o
B¢ father’s right 50 consent — & right which he would lack. And the violation continees 10 000w while the father lacks
e parcnal conscne 10 whikh be i enatied.
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Aside from his state-law harm, Plaintiff suffers from harms specified by the US.
Comstitution. Standing may exist for such barm. See id at 2204 (Traditional harms “may also
include harms specified by the Constitution itself” (citing Pleasant Grove Clty v. Summuow, 555
U.S. 460 (2009); Charch of Lukuwi Babalu Aye. Inc. v. Hialeah, S08 US. 520 (1993)).7 The First
Amendment peohibits infrisgement of one’s right 1o froely exercise bas religion. See US. ConsT,
amend. | ("Coagress shall make no law respecting an establishment of religion, or probibiting the
free exercise thereof . . . ) Wiscomsin v. Yoder, 406 U S, 205, 214 (1972) (holding Free Exercise
Clause prosects “the traditional interest of parents with respect 1o the religious epbringing of their
children™). And the Fourteenth Amendment prohibits the abridgment of parestal rights. See U S.
Const. amend. XIV; ML B v SLJ, SI9US. 102, 116 (1996) ("Choices about . . . the upbeinging
of children are among associational rights this Court has rasked a8 “of basic inporance in our
society,’ rights sheltered by the Foureeath Amendment agaiest the Swie's unwarranted
usurpation, Sisregard, or disrespect.” (quoting Bodidfe v. Conmecticar, 401 US. 371, 376 (1971)).
Plaintiff has thus shown “the type of harm he's suffered is similar in kind %0 a type of harm that
the comanon law has recognized as actionable.” Perez, 45 F.dth m 822,

b. Plaimiff adequasely alleges am infury in foct on Als subsiantive dwe-process claim

Plaintiff alleges he suffors from three cognizable injuries under substantive due-process
Jurisprudence: (1) immediate, present-day injury by subverting Plaintif"s authority as & parent
from Defendants’ administration of the Title X program; (2) present-day injuary from the loss of

! My cting Sammvum spprovingly, Tranrliscn ndcases Sre was sefficlont svangible concrese barm whes B ciry
denind a religious orpanization’s peeposal foe & selipous mosument in which » Tes Commandments mosurnent
slready mood. Ser Swmmam, 545 U S a3t 465 This & Suc oven Hhoogh $e rospondent lost on the merits of & Free
Spoech claim. [d w1 48] ; sev alse Spodes, $TS US. an 340 C Although cangiie inpuries are perhaps sasher 10 recogalae,

. imtangible injuries can scverBiclets Be concrete™) Thus, it would be nossensical 10 bold Bt @ organization
*mh-ﬁ-nm for a mocvament s denied bet » father has not safored concrete harm when bhe
s deprived of & statutory right %0 consent 10 his childoen's medical estment
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ssserance that his children will Be unable 10 access prescription contraction or other fammaly-
plasning services; and (3) present-day injury from the increased risk of his children accessing bisth
coatrol without his knowledge or comsent. See ECF No. 51 af 14-16.

In support of his first two arguments, PlaintifY likens this case to two cases tithed Parenty
United for Better Schools v. School District of Philadelphia Board of Education. Id These two
cases were brought by parents and an orgasazation consisting of parents that sued 10 10 3 condom-
distribution program at public high schools. In the flest of these cases, the Pennsylvania
Commonwealth Court determined the plaintiffs — parents of minor children — possessed standing
because they: (1) identified a substantial interest — Le., their prior expeess parental consent o
medical treatment; (2) that interest was directly affected by the defendant’s action; and (3) the
consequences of that action affecting the substantial interest were tmmediate. See Parents Unived
Jor Betser Schs., Inc. v. Sch Dist. of Phila. Bd of Edwe., 646 A 24 689, 691 (Pa. Commw. CL
1994) ("PUBS I"). Likewise, the Third Circuit later permitied the parents %o challeage the condom-
distribution program on the ground that the program subverted parental suthority, See generally
Paremts Uwited for Betser Schs, Inc. v Sch Dist. of Phila Bd of Educ, 148 F 3 260
(3d Cir, 1998) ("PUBS II").

Defendants srgue this case is dntingunhable from the PUSS cases because the state cournt
required the plaintiff ceganization to show “at least one member who has or will suffer a direct,
immediate, and substantial injury 10 an interest as a result of a challenged action.™ ECF No, 53 &
24 (quoting PUBS 1, 646 A.2d s 692)). The plaintiff organization could make this showing because
many of its members were parents of childeen who attended schools where the challenged policy
bad been implemented. See PUBS /, 646 A2d at 6592. This burden — Defendants argee — is
peecisely the burden that PlaintifT must (and cannot) sustain. ECF No, 53 at 25,
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Here, the combined PUBS / and /f cases support Plaintiff's standing. Fiest, nothing in the
state court’s analysis tumed on a finding that any of the parents’ children obtained or used condoms
without parental comsent. Second, the state court fond the plaint ff organization had standing evem
though the parents could apt oat of the condom-distribution program. See PURS [/, 148 F3d ot
264-65. This is because consent is asxumed if & pacent does not opt out. PUBS [, 646 A 24 m 691,
And third, “[t]he principle that parental comsent must be secered befoee medical treatment provided
is time honored and has been recognized by both the courts and the legislature * /d Because
Plaintiff cannot opt out of his daughsers’ abilsty 10 access contraception by Defendants and parental
comsent 10 access contraception is enumerated by statute, the PUBS cases support Phaintiff's
sanding

Plainciff also argues Defendant’s actions indlict pecsent-day injury by increasing the risk
that Plaintiff"s children might access birth coatrol without his knowledge or coasent. ECF No. 51
# 16. In Massachusetts v. EPA, the U.S. Supreme Court stated, “even a smalll probability of injury
is sufficient 10 creaic & case of controversy — 10 take a suit out of the category of the hypothetical
— peovided of course that the relief sought would, if granted, reduce the probability ™ 549 U S m
525 n.23 (internal marks omitted). Defendants attempt %o distinguish this case from Massachuserts
by noting Plaintiff ssserts & substantive due-process right, rather than a procedural duc-process
nght. ECF No. 53 mt 25-26, But the cascs Plaintifl cies in support seldom tum on sy sort of
distinction between procedural and mon-procedural rights. See ECF No. 51 at 16-17 (collecting
cases); see aiso, e.g, Sutton v. S Jude Med S.C., Inc , 419 F.3d 568, 570 (6th Cir, 2005) (finding
plaincl has standing to bring negligence claims “on behalf of & class of as-of-yet uninjured device
implantees™ doe to increased disease risk); Perez, 45 F.4th m 824 (“For Amicle [l purposes,
Spokeo never distinguished between substantive and procedural stabutory rights ™).

0
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Just as one “nccorded a peocedural right 1o protect his conceete interests can assert Bhat right
without meeting all the normal standards for rodressability and immediacy,” one can also suffer a
probabilistic injury in fact if the injury is concrete, particularized, imminent, and has some
geographic sd temporal nexus 10 the plaintiff. Ligan, S04 U S, at 572 n.7. Although the causation
sad redressabality components of standing are harder to establish when one is not directly subject
10 the challenged goversesental actson, standing junsgrudence does suggest tat the inpury in fact
prong becomes tougher to establish in these types of cases.

Defendants” administration of Title X grants in Potter and Randall Counties satisfies the
standasd for “increased risk.” ECF No. 23 at 20, Tithe X sub-recipients in Region VI, a region that
includes the State of Texas, dispensed contraception to over 35,000 girls under the age of cighicen
in 2021. See HHS Omnice oF PosutaTion Arvams, 2021 Tige X Family Planning Asausl Report
12, Ex. 4 (Sept. 2021). All family-planning clinics in Texas that do sev receive Title X funds must
obtain parcatal consent to dispense contraception %o a minor. See TEX. Fas. Cook § 151.001(aX6).
But Defendants issued wrinien guidance instructing prant recipients that they may mof require
paresal consent. See OPA Program Policy Notice 2014-01 (June $, 2014). If even one Title X
sub-recipient near Amarillo follows Defendants’ guidance when interacting with a minor, that
action increases PlaintifT s peobability of harm.

Given the number of Title X gramces and ssb-recipients in Region V1 aad the number of
mimor girls 1o whom they dispense contraception, the odds of this met “increased risk™ occurning
asymptotically approach 100% — thereby making Plaintiff's injury “imesinent.” Title X clinics
¢ open most days and, therefore, they post &0 ongoing. continwous, and smminent sk 10 Plaintifl
that is not part of & “chain™ of speculative improbabilities, See Clagyper v. Aeemesty b | USA, 568
US. 398, 41114 (2013); Clty of Las Angeles v. Lyons, 461 US. 95, 102-09 (19£3). Such risk
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docs not rely on excessive “guesswork.” Cir for Biological Déiversity v. EFA, 937 F.3d 533, 537
(5th Cir. 2019), Because PlassaifY alleges harm that is “traditionally recopnized as providing 2 basis
for a lawsuit in American courts,”™ Plaintiff sufficiently alleges s injury in face. 141 S, Ct. a1 2206,

“/A] plaintiff must allege personal injury fairly traceable 10 the defendant's allegedly
unlawfiel conduct and likely to be redressed by the requested relief. ™ Allen v Wrighe, 468 U S, 737,
751 (1984), adroguared on other grownds by Lexmark Int 'l Inc v Siatic Control Compoments, Inc.,
S72U.S. 118, 134 (2014); see also Simon v. £ Ky Welfare Rrs. Org , 426 U S, 26, 41-42 (1976)
("In other words, the ‘case or comtroversy” limitation of Ast. Il] still requires that a federal court
act only to rodress injury that fairly can be traced 1o the challenged action of the defendant, and
not ejury that results from the independent action of some third party not before the count.™).
The “fairly waccable™ and “redressability” componcnts of the standing inquiry were imitially
articulsted as “two facess of 2 single causation requiremsent.” Alfen, 468 U.S. at 753 n.19 (quocing
CHARLES ALLEN WiaoHT, Law OF FEDERAL CounTs § 13 (4th od. 1953)). “To the extent there is
a difference, it o that the former examines the causal connection between the assertedly unlawful
condect and the alleged Injury, whereas the latter examines the causal conmection between the
alloged injury and the judicial relief requested * i

“[A) plaintifl satisfies the redressability requirement when he shows that a favorable
decision will relieve a discrete injury 10 himself. He need not show that & faveesble decision will
relieve his every injury ™ Massachuseres, 549 US. at 525 (quoting Larson v. Valenre, 456 US,
228, 244 n.15 (1982)). And redressability need not be certain. A “substantial likelihood™ of the
requested reliel rodecssing e alleged ingury is enough 10 pass muster in standing analysis. Duke
Power Co. v. Caroling Env't Stady Grp. Inc, 438 US. 59, 74-75 (1978). Redressability is

12
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satisfled even If relief st filter downstream through thind parties encertain 10 comply with the
result, provided the relief would either: (1) remove an obstacle for a noaparty 10 act in & way
favorable 10 the plaintiff, or (2) influence a nonparty 10 act in such a way. See, eg, Dept of
Commerce v. New York, 139 S. Cr 2551, 2565-66 (2019); Larson, 456 US. at 242-44; NiGen
Bictech LLC v Paxtom, 04 F 34 389, 396-98 (5 Cir. 2015).

Defendants interpret Tithe X 10 preomnpt state laws roguiring a medical practitioner 10 obtain
parental consent befoce providing medical care 10 misor childeen. See ECF No. 24 a1 4, Relevasse
HHS regulations provide “Title X projects may not require consent of parents or guasdians for the
provision of services 10 minoes.” See OPA Program Policy Negice 201401 (June §, 2014).
Furthermore, Defendants instruct sub-recipients that Title X project staff may not “notify a parent
or guardian before or after a minor has requested and‘or received Tithe X family planning services.™
42CFR. §59.10(b),

Plageriff's alleged injuries are traceable 10 Defendants’ behavior and can be redressed by a
Defendants from enforcing Title X in costravention of Plaissiff's parental rights. It is prodable
Defendants’ continued funding of noa-compliant gramiees makes it moce likely that grantees and
sub-secipicnts will not comply with Section 151.001(aN6). Conversely, if Defendants coase
funding nos-compliant grantoes, it is substastially likely the clinics would act in & way that reduces
the odds of Plaineiff's alleged future injury.” And it is well understood that in Texas, minces must
have parental consent for birth control unless they go 10 a Title X clinic.* Because Plaintiff"s injury

' Titie X seb-cocipients i Reglon V1 — which inchades Texas — depend on Defendants’ grases for roughly fiftees
mgmwm.ammammmnmxmmmm

¢ See e, Tewss Department of Health and Heman Services, Regponnibdities for Treatmend of Minors within the
Texan Fomily Mlonning Program and Mestihy Tavan Women Progrom # | ("In sccondance with the Texas Family
Code, Healthy Texas Women (HTW) and Fasndly Plassing Program (FPP) services mast be delivered in & manner

13
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in fact is fuirly unceable to Defendants’ actions and likely 1o be redressed by a favorable decision
of this Court, PlaintifY has standing.*

B. The Statuete of Limitations Dees Not Bar Plaintiffs Claisss

Defendants argue 28 US.C. § 2401(a) bars PlaeilT's claims. ECF No. 53 at 16, Under
Section 2401(a), “every civil action commenced againat the United States shall be barred unless
the complaint is filed within six years afier the right of action first accrees.” 28 US.C. § 2401(a).
“Section 2401(a) geoerally ‘applies 10 all civil actions whether Jegal, ogquitable, or mived."™
Feiter v Kempthorne, 473 F.3d 1255, 1259 (D.C. Cir. 2007) (quoting Kemdall v. Arogy Bd for
Corr. of Milisary Records, 996 F.2d 362, 365 (D.C. Cir, 1993)), “The sccrual of a cause of action
means the right to instiute and maketain & sult, snd whenever one person may sue asother a cause
of action has accroed.™ M re Swiff, 129 F.3d 792, 795 (5th Cir. 1997); see also Helton v. Clements,
832 F.2d 332, 334-35 (5th Cir. 1987) ("{A] cause of action accrues the moment the plasstiff knows
or has reason %0 kaow of the ingury that is the basis of bis complaiat. ™).

Defendants insist PlaintifY “must show some direct, final agency action involving the
particular plaintiff within six years of filing suit” 10 sustain this swit. ECF No. 53 at 17 (quoting
Dann-McCampbell Royaity Int., Inc. v. Nat T Park Serv., 112 F.34 1233, 1287 (5th Cir. 1997)).
Generally, “on & facial challenge 10 & regulation, the limitations persod begins 10 run when the

that complios with pasental consent reguinements for minon. ), Pragnast and Parenting Minors and Health Core,
TEXASLAWHELY (fuse 24, 2022) ("N you ave & miner in Tewas, you must have pavontal consent Sor hirth contpel,
unhess you go 20 8 Titde X clinic. Tifle X clinics are svalable 1o sny person of sy age, but they are the only cliniks in
T where minors can et Mrh conyol widhost pormisson Som thewr parents. ")

' The Count has dscresion 1 override Dt ssanding for pradential reasoss — <., e roles against Rtigeseg: (1)
“peocralaed pricvances™, (1) $he “rights of & third party™, or (3) outside e “2one of inneress ™ See. ¢ g, Bowmen »
Speer, 520 US 154, 16266 (1997), Allen, 458 U S ot 751, Smplovon v W 428 US. 106, 134 (1976) Bet tin
case Goes Dot arphcate thine categones The Court therefare decimes 10 lvoks prudential reascns %0 void Plams s
saoding on his claires. Soe Coberme v Virgnia, 6 Wheat. 264, 404 (JE21) ("We Dave 50 more right w0 dechine the
exircins of jerisdicnon which is piven, $han 1o ssarp $at which Is sct gives. The cac or the ather would be treaon 1o
the constinution. ™).
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agency publishes the regulation in the Federal Register.™ Dynn-McCampbeli Ropally M., 112F 3d
at 1287. But PlaieafY does not bring a facial challenge 10 an sgency rule. ECF No. $1 a9,
Plaintiff ondy asks for a declaration of his rights under 28 U.S.C. § 2201, along with an injusction
0 ensere those rights are observed. Jd

Because Phaintiff only seeks prospective relief against the continued esforcement of
unlawfil statutes, rades, oc policies, Section 2401(a) is inapplicable to his claims. See. eg,
Hamover Shoe, Inc. v. United Shoe Mach Corp , 392 US, 48], 502 0,15 (1968). “When, & bere,
the challenged action is ongoing, the cause of action continues %0 accrue slong with the allegedly
unconstitational conduct that gives rise 1o the plaintiff’s injury sad cannot be insulsted by »
statune of limitations. ™ Kelley v. Azar, No. 4:20.CV.283.0, 2021 WL 4025304, at *8 (N.D. Tex.
Feb. 25, 2021 ), see also. e g, McGregor v. La Siate Univ. Bd of Supervisors, 3 F.3d 850, 867
(58 Cir. 1993). In other words, Plaintiff"s claims accree continsally a8 Defeadants persist in
enforcing unlawfial statutes or ageacy rules in 8 manner that affects PlaatifY, See. e g, Flyw v
Shiseazw, 940 F 34 457, 462 (9th Cir, 2019) (“When the contimused enforcement of & statute inflicts
a continuing or repeated harm, a new claim arises (and a new limitations period commences) with
cach new injury.™); Kubwle Brothers, Inc. v. County of Geawga, 103 F.3d 516, 522 (6th Cir. 1997)
Va Hosp. Ass'nv. Baliles, 868 F.24 653, 663 (4th Cir. 1989).*

¥ Smaleness cmn bar claims i some cmses. But “[w here Bhe challenged violation 5 & continuing ooe, the salencss
concers dasppoan. * McGrager, 3 F.3d ot §67 (guoting Mevenr Really, 455 U S ot 350). There is no stalenens concens
0 this lnigason. Axhough Defendants comectly note Dal thelr sdministration of Titde X s “parsusnt to decades-obd
Bevs™ Plaitils claims are oot teme-barved merely bocasse his dasghtiers were bom in the wrong decade. ECF No.
53 at 18 Uslive MoGrapor, where thre wan only & “siagle violation followed by continuing comeguences,” Plaistiff
Mleges “an onpoing violathon of his constitutional and stanunory Fights ™ 3 F 5 o 36T, sev alio ECF No ST 7.

15
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C. The Title X Statute Does Not Precmpt Section 151.001(a)6)

Federal law preempes sute law when: (1) Congress expressly precmpes state law;
(2) [¢jongressional inment 10 preempt may be inferred from the existence of a pervasive federal
regulatory scheme; or (3) state law conflicts with federal law or its purposes.™ Frank v. Delto
Airfimes, Inc, 314 F3 195, 197 (Sth Cir. 2002). These three forms of preemption are
commonly known as: (1) express peecmption; (2) fickd preempton: and (3) conflict proemption.
“Pre-cmption of stwe law by foderal statute or regulation is not favored ‘= e absence of
persuasive reasons — either that the nature of the regulated subject mamer permits no other
conchusion, or that the Congress has unmistakably so crdained." Chl. & N.W. Transp. Co. v. Kalo
Brick & Tile Co 450 US. 311, 317 (198]) (quoting Fla. Lime & Avocado Growers, Inc. v. Paul,
373 US 132, 142 (1963)). Comrts pecsume “against peo-emption i arcess of traditional state
regullation such &s family law.™ Egelboff v. Egelboff ex rel. Breimer, 532 U S, 141, 151 (2001).

Preemptive effect is “given only 1o those federal standards and policies that are set forth
in, of necessanily follow from, the statstoey text that was peodeced through the constitutionally
roguired bicameral and presentment procedures.”™ Wieth v. Levine, 555 US, 555, 586 (2009)
(Thomnas, ., concurring). “[Ulncsacted approvals, belicfs, and desires are not laws, Without & text
that can, is light of those statements, plawsidly be interpeeted as pvescribing federal pre-empeion it
is impossible™ 10 find that state law is displaced. P R Dep 1 of Conssmer Affs. v. Isla Petrol. Corp.,
435 US. 495, 501 (1988) sev alro Republic of Argemting v. Welrover. Inc., 504 U S, 607, 618
(1992) (“The question . . . is not what Coegress ‘would have wanted' but what Congress
enacted . . . ."). This is because “a sweeping appeoach 10 pre-emption leads 1o the illegitimate —
and e, unconstitutional — invalidation of state laws.™ Wyeth, 555 US, & 604 (Thomas, J,
comcurming)

16
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The relevant part of Tithe X reads:

The Secretary is authorized to make grants 10 and enter into contracts with public
or nonprofit private entities %0 assist in the establishasent and operation of voluntary
family planning projects which shall offer a broad range of acceptable and effective
family planming methods and services (inchuding nateral family planning methods,
infertility services, and sorvices for adolescents). To the extont practical, ontities
which receive gramts or contracts under this subsection shall encourage famsly
pasticipation in projects assisted wnder this subsection.
42 US.C. § 300(a). The issue in this case is not whether 42 US.C. § 300(a) cam or should be
interpreted to independessly require Title X participants 1o obtain parental consent before
dispensing birth control or prescription contraception 10 minoes. See generally New York v
Heckler, TI9F.24 1191 (24 Cir. 1983) (holding Section 300(a) does mot require Tithe X participants
10 obtxin parental consent); Plaswed Parenthood Fed'n of Am., Inc. v. Heckler, TI2 F. 24 650 (D.C.

Cir. 1983) (same). Rather, the issue is whether Section J00(s) proempts a state-law parental-

Section 300{a)’s text does mot overcome the presumption against preemption.
Section JO(a) contsina no express-procmption clause. The abscace of such a provision is
“powerful evidence™ that Title X does not preempt state parental-consent laws, Wyerk, SSSUS. o
575. Likewise, the scheme of the federal regulation is mot “so pervasive as to make reasonable the
mference Shat Congress left no room for the stales 10 supplement it," theredy creating Geld
peecmption. Rice v. Santa Fe Elevasor Corp., 331 US. 218, 230 (1947).

2 Conflics precmpsion docs nos apply bers,

Coeflict preemption exists when “compliance with both state and federal law is
impossible™ or when a “state law “stands as an obstacle %0 the accomplishment and execution of
the full purposes and objectives of Congress.'™ California v, ARC Am. Corp,, 490 U S, 93, 101
(1989) (quoting Hines v. Davidowitz, 312 US. 52, 67 (1941)). Federal law prevails in either

17
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sconano. In assossing cither scomario, however, courts “are reluctant to infer pro-cmption.”
Building & Conatruction Trades Cowncil of the Metro. Dist. v. Associated Butiders & Contraciors
of Mass /R 1, Inc, SOTUS. 218, 224 (1993),

“Evidence of pre-canpeive purpose Is sought in the text and strecture of the stanute at issue.”
CSX Tramsp., Inc. v. Easterwood, $07 U.S. 658, 664 (1993). A court should not evaluate conflict
preemption “in a vacuum,” without affceding “meaning 10 an enacted statutory text.” Isla Petrol ,
455 US. o S00; CALES NELSON, STATUTORY INTERPRETATION 865 (2011) (“At a minimum, /rie
Petroleam denies that questions about the precenptive effect of a foderal statule are awomanically
withia the statute’s domais, 50 that courts can fairly disregand any aspect of state law that they
imagine members of the enacting Congress would have wanted to displace.™). Text should be
“interpreted in its statutory and hissorical context and with appeeciation for its importance %o the
[statwte] as a whole™ Whitman v. Am Tracking Ass'ms, 531 US. 457, 471 (2001)
“[Clomext always includes evident purpose.™ ANTONIN SCALIA & BRYAN A. GARNER, READING
Law: THE INTERPRETATION OF LEGAL TEXTS 63 (2012). And “evident purpose always includes
effectivencss. ™ &

Defendams argue Title X “plainly leaves no room for states to impose parental consent
requirements.” ECF No. 53 at 27, Title X grantoes must only “encourage family participation™ in
decision-making “1o the extent practical ™ 42 U.S.C. § 300(a); 42 CFR. § 59.10(b). Accordingly,
Defendants argue, “{rjoquiring parental conseat would render the “to the extent practical” language
meaningless and would contradict the plain meaning of the woeds “encourage’ and “participation. ™
ECF No. 53 & 27; see also County of St. Charles v. Mo. Fam. Heaitk Council, 107 F.3d 632, 634
85 (3th Cir, 1997); Jawe Does [ through 4 v. Stave of Urak Dep 't of Heaith, 776 F 24 253, 25556
(10h Cir. 1985, Meckler, 712 F 24 at 664 0.7, Planned Parenthood Ass 'n of Usah v Matheson,
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582 F. Supp. 1001, 1006 (D. Utsh 1983); Doe v. Pickerr, 480 F. Supp. 121%, 1220 (SD.
WVa 1979)

Plaintiff argoes Section 300(a)’s regarement 10 “encourage family participaticn” caly “to
the extent practical™ establishes & federally mandsied pisievuss — & floor — e parental
involvement. ECF No. 51 at 20. Plaintiff does not argee Section 300(a) imposes parental-consent
or parental-notification requirements.” He only argues “there is nothing in federal law that purports
to prohibl a Title X entity from obtaining parental consent.” Jd Therefore, there cannot be a
“conflict™ betwoen the requirements of Sectiom 300(a) and Sectiom 151.001(a)6). See & & 20, 21
(“There is abrolately mothing in the text of 42 U.S.C. § 300(a) that purports 5o peeempt of override
state or foderal laws that require more extensive parental involvement, and there is nothing in 42
U.S.C. § 300(a) that purports 1o exempt Title X projects from those laws. ). Moreover, Plaintiff
argwes Title X does not set out in clear and ambiguous language “that participating States are
forbidden 10 enforce their parental-imvolvement laws against Title X projects.™ id m 22.

Just xs Section 300(s) does not preempt Sectiom 151.001(a)6) by express or fiedd
preemption, Section J00(a) does not preempt Section 151.001(ax6) by conflict precmaption.
Section 151.001(a)6) does not make # impossible 10 comply “with both state and foderal law.™
ARC Am. Corp., 490 U.S. at 100 (quoting Hines, 312 US, at 67). To the contrary, the Tithe X
grantee shall, “[t)o the extent peactical, . . . encourage family participation™ in relevant decision-
making. & required by federal law, 42 US.C. § 300(a). And undor Texas law, the gramiee must
obtain parental consent. It is therefore not impossible 10 comply with both federal and Texas law:
the gramsee mvast encourage (under federal law) family participation and obtain (under Texas law)
parencal consemt. Obeaining parental corsent does not prohibit the gramtee from encouraging

T PlaintifY, however, “sckaowlodges 9t it is possihle %0 construe 42 U S.C. § J00(a) that way . ECF No. §1 st 20.
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family participstion.® See. e g, Wyeeh, 555 U.S. ot 568-71 (finding it possible %o comply with
FDA's waming-label requirements and strong wamming-label requirements implemented by stase
juadgment).

Likewise, Section 151.001(a)6) does not stand as an obstacle 10 the accomplishment of
Section J00(a)'s aims. Section 151 .001(a)6) is not “firmly rooted in policies very much related
1o, and 10 & large extent directly contrary 10™ Section 300(a). Felder v. Casey, 487 US. 131, 145
(1988). A law nov “firmly rooted (s policies very msach related 10, and %0 & large extent directly
contrary 80™ Section 300(a)’s aims would discowrage or prodibir pavental involvement. The Texas
law does not discournge or prohibit parental involvement. The Texas law instead requires parental
involvement — which is perfectly consistent with encouraging pareatal involvement,

Although other courts have held Title X “proempts™ state-imposed parental-notification
and consent requirements, the Court finds those suthorities unpersussive, See. ¢ g, Milner v. Dep t
of Navy, 562 US. 562, $76 (2011) (*{W)e have no warrant 10 ignore clear statutory laaguage on
the ground that other courts have dooe 50.%). Nooe of those suthorities acknowledge the
presumption  agsinst preemption” None expliin how Section 300(a) might precmpt
Section 151.001(aX6). And none consider that the Title X statute only establishes a floor (rather

' 1 s also for this remon Defendast's relizace on e Fifh Crcult’s decivion in Mlaweed Porenthood of Mo 4 Se
Tox v Soncher, 430 F 3d 324, 327 (5th Clr. 2003) s weavailing. See BCF No. 53 0t 28, Section 151 005{a)X6) cannot
Be read %0 impone incomistent eligibility roguirements on Tithe X becasse # is & geserally applicable law and predetes
Tile X'y smndment 0 inchade “services for adolesconms ™ See S No. 168, 6548 Lag. RS 197) Tex, Gen. Lawn
A1 P L No 95610, § 10ak 1), 92 Suae. 3093 (197F). Bt even if Section 151 006{a)(6) were consirved 10 Inpose
ww-umxms*ummuuammmu
sddinonal ‘modest mpoedimment” 10 eligidiiny for federsl funds does nat provide » seficiont bass for

400 F. 3 ot 33617 Fushermore, Sanche: toquires the Court 10 “choose Bhe interpretation of [Section | 51001008}
that has 2 chunce of svolding fedenal presmption. ™ /4 & 342, “[S)ech 3 comstruction is reasomable and readdy
ppeear” because Section | 51.001aNS) can be read as simply establishing parental lavolvemans for e Tile X
statute, which eacoursges the same. Ad st &)

¥ Sov Golar v Am Nonde Moter Co_ Inc 529U S 851, 907 (2000) (Stevens, |, dicsenting) (The presamption “serves
0 2 hmiting pencpie that prevents federal judges Bom neening amed with our posennally boundiess (and perhagps
inadequately contidered) doctrine of seplied conflict pre-emaption baned on frastration of purpos. ™).
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than a ceiling) for parental involvement. These non-precedential opinicns only remsisate on
Congress's “purposes™ and “intentices.” citing commitice reports along the way.'* They do not
rely on actual law of any sort. In any case, “[tjhere is no text here . . . to which expressions of pre-
emptive imtent in logislative history might attach.™ /sl Perrol., 485 US. at 501. And reliance on
Tidde XX is similarly unpersuasive. Tithe XX — unlike Tithe X — comtains an explicit and Sfederally
mandstod parental-consent requiressent. But because Plaintiff does not comtend Tithe X imnposcsy
sach & requirement, the absence of such a rogquarement does not cut against Plaintif™s argument
Sat Title X is only & floor, rather than a ceiling.

“Oaly the written word s the law.” Basact v. Clayton Cownty, 140 S, Cr 1731, 1737
(2020);, Epic Sys. Corp v. Lewis, 138 S. C1 1612, 1631 (2018) ("[L jegislative hissory is not law.
“It is the business of Congress 10 sam up its own debates in its legislation,” and once it enacts a
statute, “[wie do not inguire what the legislature meant; we ask caly what the statwne menns."™
(quoting Schwegmann Brot. v, Calverr Diseillers Corp, 341 US. 384, 396 (1951) (Jackson, ).,
concurring)) (second alteration in original)); Magwood v. Parrersom, 561 U.S. 320, 334 (2010)
("We camnot replace the actual text with specelation as to Congress' intent. ™). None of these cases

" These cases lugely descend from Mamned Parenthood Federation of Amersos, Inc. v. Heckler. 712 F 24650 (DC.
Cwr. 1983). In Heckier, e DC. Croult heavily relied on the 1977 S Commites Report accompanyng Tele X
resuthorization. See i w660, S, Rep No. 102, 958 Cong.. I8 Sess. 20-26 (1977). The Senase Report oody compares
levels of patient confidentialty o standalone “famdy planming chnicy™ vervas “comprehenaive bealth care programa ™
See S Rep No. 102, 950 Cong.. 10 Sess. 26, By contrast, the 1975 Senate Report stated, “ Comminge balieves
that uamarriod soenagens, where feanhie, sthould be encouraged % ivolve their fasily in their Secision about use of
contraceptives. ™ S Rep. No 29, 40 Cong.. 19 Sess. 55 (1975) sew oo H R, Rep. No. 135, ¥7%h Cong,, Int. Sous.
1981) And “fareily encoeragement” provinions were added troughout the connbas Nl 10 eter programs relased w
adolescent sexual bealh. Sew e g, Pob L No. 9755, § 935G 1) (1981). Accordingly, even if fhe Court were 80 rely
on legiskative Ntory, B Cown could not concade that » sate law reguiring parmtal isvolverment wosld wand a an
obstacle 1o e sccomplahment of Section J00(2)'s s (' Neese » Secerre, No. 222.CV.163-Z, 2002 WL
16900425, ot *HOMN.D. Tex Now. 11, 2022) (“IWihatevor approach,” canses like Meckler and ita progeny “may bave
wed.” we may rely 0o hem i “an integral pan of our jurispradendce.” (quoting Bray v Alesandia Women's Neakh
Clinic, 206 US. 263, 257 n 17 (191))) (aheration i originall), sev alvo NELSON, STATUTORY INTERIRITATION 860
(noning the modems Supreme Court has moved away from e type of “constiuscnal™ preemption analysis rocted in
Be Sapremacy Classe md cnployed in cases bhe Neckier, now favering “statstory™ preemption snalysis, which
hirges 00 3 court sy willmgress 1o read § directive adost preemption o the relevant watute )

21



Case 2:20-cv-00092-Z Document 63 Filed 12/08/22 Page 22 of 36 PagelD 796

peesent an argument based oa the text of Section 300(a). Therefore, the Court will not find “federal
pro-cmption in vacwo, without a constitutional text or a federal statute %o assert it™ Isia Perol ,
435 US. a1 503,

And setting aside preemption arguments, cooditions on the recoipt of federal funds must
be spelled out in clear and unambiguous language. See Wl v Mich Dyp ¥ of Police, 491 U S, 58,
65 (1989); Sourk Dakota. v. Dole, 483 US. 203, 207 (1987); Pennhurst Stare Sch. amd Hosp. v.
Halderman, 451 US. 1, 17 (1981) ("There can, of course, be no knowing scceptance if a State is
unaware of the conditions or is unable 10 ascertaan what is expecied of it™). “Because Tithe X is
an exercise of the federal spending power, there must be & clear and unambiguous stalement that
participating States are forbidden to eaforce thelr parental-involvement laws against Tile X
projects before the Texas laws cam be deemed “preempted’ by the Title X statute.” ECF No. $)
a 22. Section I00(a) provides no such statement.

Applying the presumption against peeemption, and became “our federal system in general,
and the Supremacy Clause in particulas, sccords pre-cmptive effiect 10 ondy those policies that are
actually suthorized by and effectuated through the statutory text,” the Court holds Section 300(a)
does not preempt Section 151.001(aN6). Wyerh, 555, U.S. at 602 (Thomas, J., concarring).

D. Defendants” Administration of the Title X Program Vielates the Coastitutional
Right of Parents to Direct the Upbringiag of Their Children

The Due Process Clause of the Fourteenth Amendment provides heightened protection
against government interference with certain fundamental rights and liderty interests. Remo v
Flores, 507 US. 292, 30102 (1993). If a due-process challenge implicates a fundamental right oc
liberty imterest, the reviewing court must apply strict scrutiny. Jd Under strict scrutiny, States are
probibited “from infrisging fundamental Biberty interests, unless the infringement is narrowly
tallored 10 serve a compelling state intesest ™ Lawrence v, Texas, S35 US. 558, 593 (2003) (Scalia,

2
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1, dissenting). 1f a due-process challeage does not implicate a fendamental right or liberty interest,
the law is reviewod under the rational-basis standard. See, e, Washingron v. Glucksherg, 521
U.S. 702, 721 (1997) (holding only fadamental rights “deeply rooted in this Nation™s history and
uadition™ qualify for anything other than rational-basis scrutiny (quoting Moove v Eaar Cleveland,
431 U.S. 454, 503 (1977) (phurality op.)).

The Due Process Clause of the Fourteenth Amendment “has been held 1o guamnasee some
rights that are not mentioned in the Coastitution, but amy such right must be ‘deeply rooted in this
Nation"s history and tradition" and “implicit in the concept of cedered liberty. ™™ Dobbs v. Jackson
Women's Health Org , 142 S, Cr 2228, 2241 (2022) (quoting Giwcksberg, 521 US. & T21).
The right “10 durect the edacation and upbringing of one’s children™ is one such right. Gluckiberyg,
S21 US. at 720; Meyer v. Nebeaska, 262 U.S. 390, 399 (1923); Plerce v Soc 'y of Sisters, 268 U S,
510, 534-135 (1925); compare Emily Buss, “Parensal” Righes, 88 Va_ L. Rev. 635, 655 (2002)
(“Among the comtemporwry claims for protected liberty imferests, none has received more
widespread and consistent endorsement than & paront's “fundamental right” 10 control the
upbeinging of her children ™) wirh MrLissa Moscimiia, To Wiost Do Ounorex BeLong?
PARENTAL RIGHTS, CIvic EOUCATION AND CHILDREN'S AuTonomy 180 (2016) (“Strong
protections for parental rights are 3 central component of any just political ceder whose laws and
institutions aim %0 foster the well-being of its memsbers in both present and future generations. ).

“This nateral parental right has been chamctenzed as “essential,’ ‘a basic civil right of
man," and ‘far more precious tham property rights.™ Holick v. Smith, 685 SW.2d 18, 20
(Tex, 1985) (quoting Standey v [limoés, 405 US, 645, 651 (1976)) May v Andersonm, 345 U S
528, 533 (1953) (same). Our law did not create this right: it “merely recognizes and respects a
bond that already exists by virtee of our human natere.” [n re A M, 630 S W .3d 25, 25 (Tex 2019)
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(Blacklock, )., concurring ia denial of petition for review) (orig. proceeding) (mem. op. ). “Like the
malicnable nights of which the Declaration of Independence speaks, . . . . [wje were endowed with
i by our Creator.™ Id ; see alvo THE DECLARATION OF INDErFENDENCE § 2 (US. 1776); WitLiam
BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND, BOOK | OF THE RIOHTS OF PERSONS 288
(Oxford 151 ed. 2016); THOMAS AQUINAS, SUaMA THEOLOGIAE 1L, Q.10, art. 12: Pope Pius X1,
Divied Miss Magiseri 32 (Dec, 31, 1929 ArisToTLE, Enacs Bk VI Ch. XII. And our nation”s
jurisprudence and legal traditions acknowledge the same. See Troxel v, Grawville, 530 U S. 57, 65
(2000) (plurality op.); see also Belions v. Baird, 443 U S, 622, 639 (1979) (*[D)ecply rooted in our
Nation's history and tradition, is the belief that the parental role implies a substantial measure of
suthority over oae’s childeen.”); Parkam v. JR, 442 U S, 584, 602 (1979) ("Our jurispradence
historically has reflocted Western civilization concepts of the family a3 & unit with broad parental
suthonity over minor chaldren ™), Yoder, 406 U.S. at 232 ("The history and calture of Western
civilization reflect a strong tradition of parental concern for the nurtere and upbringing of their
children. This primary role of the parents in the wpbringing of their children is now established
beyond debate as an eaduring American tradition.™),

Because a minor generally lacks legal authority to consent 10 their own care, our commnon
law recognizes a parental right to comsent 10 the medical treatmont of one”s minor child. See. e.g,
Wallts v Spencer, 202 F 34 1126, 1141-42 (9 Cir. 2000); Bowner v Moran, 126 F24 121,122
(D.C. Cir. 1941) (stating “the general role is that the comsent of the parent is necessary for an
operation on a child™); Zosk! v. Galnes, 271 Mich. 1, 9 (Mich. 1935) (same). Texas, where Plaintiff
resides, has long recognized this right. See, ¢ g, Moss v Rishworth, 222 S W, 225, 226-27 (Tex.
[Comm’s Ap.] 1920, julgm't approved) (“The suthorities are unanimous ia holding that a surgeon
is liable for operating upon a patient, unless be obtains the consent of the patient, if competent 10
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give such comsest, or, if not, of some coc who, under the circumstances, would be legally
authorized %o give the regquisite coasent. . .. The law wisely reposes in the pasent the care and
custody of the minor child . .. .").

Similar ratiomales wnderly statutory rape laws, which have their origins in the Statutes of
Westminster enacied in e 13th century.'’ Ser WiLIAM BLACKSTONE, COMMENTARIES OF THE
LAW OF ENGLAND, Dok [V oF Puaic Wrongs 140 (Oxford 15t od 2016) (“1Clomsent or nom-
consent s immaterial, as by reason of her tender years she Is incapable of judgment and
discretion. ™). Marriage laws were enacted for similar reasons. M ot 292 ("The consent or
concurrence of the parent 10 the marmiage of bis child under age, was also direcied by owr antient
law 10 be obtained: but sow it is absolutely mecessary, for without it the comaract is void.™).

Although parental rights are not “beyond limisation,” such rights do not completely
disappear with respect %o a minor child’s sexual activity. Prince v. Massochusetts, 321 US. 158,
166 (1944); ree also Planned Parenthood of Se Pa v. Casey, 505 U S, 833 (1992), overraded on
other grounds by Dobbs, 142 . C1. 2228, Hodgson v. Minnesora, 853 F.2d 1452, 1464 (8th Cie,
1933 (e banc), aff 'd, 497 US. 417 (1990) ("The Supreme Court has recognized the significant
state imterest in providing an opportumsaty for paremts to supply essential medical aad other
information 10 a physician.”). “It is cardinal with us that the custody, care and nurture of the child
resade first in the parents, whose primary function and freedom include preparation for obligations
the state can acither supply nor hinder.” Prince, 321 US. at 166 see also Pierce, 268 US. &t 535
(“The child is not the mere creature of the State; those who nurture him and direct his destiay have

the right, coupled with the high duty, 10 recognize and prepare him for additional obligations.™).

S Ths statwte wan pant of the common law Deougi 10 e Unied Stnes ™ Michan! M v. Seperive O of Semomg
Caty 450U S 464 354 2.9 (198]) (Boeraas, ), dissenting).

25
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“The law’s concept of the family rests oo a presampeion that parents possess what a child
kacks in maturity, experionce, and capecity for judgment required for making life's difficult
decisions.” Parhaw, 442 U.S. st 602. “The wmique role in our society of the family, the institution
by which ‘we inculcate and pass down many of our most cherished values, morad and cultural,”
requires that constitutional principles be applied with sensitivity and flexibility o the special
needs of parents and children™ Bellot, 443 US. st 634 (quoting Moore, 431 US. at 503-04
(plarality op.)). The rights of children canmot be equated with those of adults for at least three
reasons: (1) “the peculiar vulnerability of children™; (2) “their mability to make critical decisions
in an informed, mature manner™; and (3) “the importance of the parental role in child rearing.™ &
For these reasom, “parcstal sotice and comsent are qualifications that typecally may be imposed
by the State on & minoe’s right 10 make importast decisions.” Id at 640,

Courts have acither abandoned soe fundamentally altered the common-law rule that minors
lack the capacity to wholly govers their affairs. Alterations to the common law generally cocur for
other, unrcixted reasons. As one scholar notes:

& close examsisation of the line of cases which govern misors' rights 1o consent

trestment, contraception, abortion, and sterilization, reveals that the changes in

these nghts have been driven not by a sease that minors are matare enough %o make

such decisions, but rather, by a belief that certain forms of trestment ae so

important that the law should facilitate access to them.

Michelle Oberman, Turning Girls info Women. Re-Evaluating Modern Statatory Rape Law, 85
J. Crnne L. & Crisamvoroay 15, 49 (1954). For example, although all junisdictions currently permit
minors %0 consent to care for sexually transmitted discases, “commentators and sepporters interpret
these statutes &8 & extonsom of the emergency treatment exception 10 the common law, rather
than as a reflection of the minors” masurity and capacity 10 consent 10 their own care.™ Ad at 48.
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Cases considering minor”s ability 10 consent 10 such care contain no “substantive discussion of a
ménor’'s maturnity or capacity to comtend with the consequences of sexual relationships.” &d at $0.

Although the Fifth Circuit has not addressed the precise intersection of parental rights and
& minoe”s ability 1o access contracoptives, some courts have held parents lack a right 1o consent 10
the distribution of contraceptives %0 their minoe children.'” See. ¢ 2., Arspack ex rel. Anspoack v
City of Phila, Dep't of Pub. Healrk, 503 F.34 256 (34 Cir. 2007); Dor v. Irwin, 615 F.2d4 1162
(62 Cie, 1980). The analysis employed in such cases lasgely tums on the volustary natere of access
to contraception. See, ez, Dov, 615 F2d at 1168 ("The Suate . . . has bwposed no compulsory
requirements or peohdbitions which affect rights of the plaintiffs. It has merely established a
voluntary birth control clinic.”).

In Amspach v. Clty of Philadelphia. Department of Public Health, a minor visited a bealth
center operated by the City of Philadelphia. 503 F.3d st 259, The mincor “had recently engaged in
sexual intercourse and feared she may be peegnant ™ /d The minor provided her name and dase of
birth to the health center, thereby disclosing she was sixteen years old. id After secing a social
worker and a registered nurse, the health conter provided the mince four tablets of “Nordene,” &
drug approved by the United States Food and Drug Administration &3 emergeacy contraception
following sexual intercourse. Id & n.3. The minor was 10 take two doses of Noedette: one in the
presence of a serse ot the health center and one ot home, & a1 260. After taking & second dose of
Noedetie at home, & isstructed by the health center, the minor “experienced severe stomach pains

" Relying on the “right of privacy,” e Supreme Court has held the State may a0t impose & blanket peodidision on
e diatridetion of contraceptves %0 minon. See Carey v Pop Sorve. ferern , 431 US 678, 604 (1977). “Thae the
consttutionally protecsed nghn of privacy extends %0 an indvidual's kberty 1o make chokom regarding congraception
does act, bowever, sctomatically invalidate every state segelation in s area”™ Jd o 65586 The comecmens of
Coreys holding on Dlaniet bans of contraceptives b also I doudt insofar as & relies oo Liematodt v, Bard 05U S
418 (1972), ol Grirwold v. Commecticnt, 381 US 479 (1965) See Doddy, 1425 Cr m 2301 (Thomas, ], concunring)
(arping the Court to reconuder Crirwold because £ i “demonstrably crroncoes™)

27
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and began vomiting " Jd The exinoe’s father found her laying oo the floor of her rocen. id Afer
learning his daughter took cmergency contracepexom. the father called their family physicaan, the
poison control center, and took the minor 10 an emergency room. Jd The minor's parents later
sued, alleging a substative due-process violation based on state interference with family relations.
i m 261,

The Third Clrcuit rejected the parents” claim. The court reasoned courts have recognized &
parental liberty interest only where the behavior of a state ackoe compels imerference with the
parent-child relationship. & Such cases “volve coercion™ & at 262. Because “no one
prevented™ the minor “from callling her parents before she took the pillls she had requested,” the
health center did not “coerce™ the muinoe child 10 take the palls. See id 2t 264-65. Accoedingly, the
count determined “[thhe type of ‘imterforence” that the Anspachs assert would impose 3
constitational obligation on state actors to contact parents of @ minor or %o encourage minors 1o
contact heir parents.” & at 262. “Either reguirement would underming the minoe”s right to privacy
and exceed the scope of the familial liberty interest prosected under the Constitution.” I

In Doe v. Irwin, a class of paseats of minor chibdren sued a pudlicly funded family planning
center. See generally 615 F.2d 1162, The parents claimed that the distribution of contraceptives to
mmoes without notice 1o the parents violsted the parcnts’ constingtional rights. A w1165,
Although the center did not seck out of encourage minoes to amend the center for contraceptive
services, the center permitied minors to visit “either with or without parestal consent.™ A at | 163.
The family planming center’s services included prescriptions of contraceptives that were
distributed 1o minoes “both with and withost pasental knowledge or consent.™ id Despite mot
explicitly encouraging minors w atiend the family planning center for contraceptive services, the
center featured weekly “rap sessions™ for minoes. /d These rap sessions discussed sexual activity
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and methods of bird control, among other things, & The center would B0t serve & minor unless
the chald had flest attended at least one weekly rap session, /d at 1164, Upon anending a rap session
and scheduling a regalar visit with the family plasning centey, the center would peescribe female
minors &p to a three-month supply of birth control palls. &d

The Sixth Circuit noted “[t]he Supreme Court has not squarely decided whether a state may
impose & requirement of parental notice, as opposed 10 parental consent, as a condition of a minos”s
receiving an aboetion.” [d a2 1167 (citing Bellom, 443 US, s 654 a. ] (Stevens, ), concwring)).
“One fundamental dfference,” between the case before the Sbah Clrcult and cases in which the
state had interfered with the rights of parents or the rights of children was that “{ijn each of the
Supreme Court cases the state was cither requiring or prohibiting some activity.” & at 1168
Because the state “imposed no compulsory requirements or prohibitions which affect rights of the
plaincffs™ the court held “[t]be plaints(¥s semain free 10 exercise their traditional care, cumody and
controd over their unemancipated children™ fd Accoedingly, the Sixth Circuit found “mo
deprivation of the liberty imterest of parents in the practice of mot notifying them of their children's
voluntary decisions 10 participate im the activities of the [family planning center) ™ M

Uniske Anspack and jrwis, the Usited Swnes Supreme Court's decision s Troxel v
Gramwle does not rely om a heavy distinction between “voluntary™ and “compulsory™ programs.
See gemerally 530 US, 57 (plarality 0p.). In Traxe/, a pharality of the United States Supreme Court
addressed the constitutionality of 8 Washingion state stanute that permitied “anry pesson™ 10 petition
a court for visitation rights “at any time,” when such visitation would “serve the best interest of
the child.” & at 60 (plurality op.). The Washington Supersor Court had granted visitation rights to
the grandparents of two minor childeen in a manmer contrary to the wishes of the children’s mother,
Id a1 61 (plurality op.). The Supeeme Court held the statute unconstitational as applied because ot
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violated the mother's substantive due-peocess rights. fd at 72 (plurality op.). The Supreme Court
recognized parcnts have a liberty interest “in the care, custody, and control of their children.™ Jd
at 65 (plurality op.). The exsence of that liberty interest is the right of parents 1o “make decissons”™
concerning the reading of their children. & a1 66 (plurality op.). Because the state count employed
a “decisional framework” that “directly contravened the traditiocnal presumption that a fit parest
will act in the best interest of his or her child.” the Supreme Court determined “the [state] court’s
peesumption failed to provide amy prosection for [the mother’s) fundamental constitutional right %o
make decisions concerning the rearing of her own daughters.” Jd at 69-70 (plurality op.). In short,
e state court substinuted its judgment for that of the mother, therehy violating the mother’s
fundamental constitusional right. See id a8 72-73 (phasadity op.).

The Troxe! plurality was concerned that the statute authorized stase courts %o “disregard
and overtum ewy decision by a fit cassodial parent conceming visitation whenever a third party
affected by the decision files a visitation petition, based solely on the judge’s determination of the
child's best interests.™ & at 67 (plurality op.). The pheradity did not fhune on the “mandatory™ or
“peohibitory” mature of the statute. Instead, they focused on the parent's fundamental right 10 make
decisions for her child. See id at 69 (plurality op.) (“The problem here is not that the Washangton
Seperior Court intervened, but that when it &d 50, it gave no special weight at all to [the mother’s)
determination of her daughter’s best interests. ") Linilefleld v. Formey Indep. Sch Dist., 268 F.3d
276, 289 (5th Cir. 2001) ("The Court [in Troxel] found the statete offensive 10 the parental rights
of the mother in that 1t secosstitutionally interfored with the mother’s right 10 make decisions
concerning the wpbeinging of her child. ™).

The Supreme Court's emphasis on parental choice and consent “suggpests that the right is
one of preemption; rather than an absolute right 1o a cersain family relationship, famsly members
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have the right, when confronted with the state's attempt 1o make choices for them, 1o choose for
themselves.” Valdivieso Ovitiz v Bargos, 807 F24 6, § (1st Cir. 1986). “Choices about . . . the
wpbringing of chaldren are among associational rights thes Court has ranked as ‘of Basic importance
in our soclety,” nghts shediered by the Fourteenth Amendment sgainst the State’s unwareanted
warpation, disregard, or disrespect.™ ML 8, 519 US. m 116 (quoting Boddie, 401 US. at 376)
(omphasis added)."” “[I)n arcas which form part of the proper competency of the family . . . the
state has » peneoral obligation to assist, but to do 50 im a way that respects rather than uwsurps or
contradicts the suthority of parents.” MELISSA MOSCHELLA, TO WHOM DO CHILDREN BELONGT
PARENTAL RiGaTs, CIvIC EDUCATION AND OMn DeaxN's AuTososy 67 (2016),

There are mamy ways in which the government can infringe on parental rights without the
explicit coercion of another. For example, a coercion requirement would presumably comdone
chemical castration of children in the absence of parental consent — 0 Jong as the treatment is
“voluntary."'* A coercion requirement could also prevent parents from becomning awase of what
books thelr children are reading in school and deny them the right 10 exempt Sheir children from
an offensive reading curriculum. See gemerally Mozert v. Hawkins Cniy. Pub. Schs. 827 F 24 1058
(6th Ciz. 1987). These are just a fow examples that demonstrate coercion is not required before

7 Then-Governor Rosald Reagan 300k Sis view of parestal nights when he votood kgaltion granting secnagen
S00tes 10 contraception: “[This bill] represeniod the urwarranied intrusion a0 the peesogatives of parents . . and
would endanger the traditional vital role of Bhe family sructre in oo society . . . .* Oboman, Twrwing Girlr sro
Women' Re-Evalwining Modern Stotwrory Rape Lo 35 ) Oxae. L & Crvance oY a1 50 0 196 (quoting Nell Bodine,
Minors & Contreceptiver. A Comstitutional faswe, 3 ECOLOGY LQ. 859, 860 (1973))

At least oo court has hold parents possess 3 consttutional night o chemically castrate their children See o,
Elmer-Twcher ». Marshall, No. 2:22.CV.J84LCH, 2022 WL 1521859, w1 *3 (M.D. Ala. May 13, 2022) It b deffiouk
1o reconcile bow parcetal rghts could include the right %o pve children puberty blockers, but ot the right o comtent
0 e dsrdetion of conmraception To !he exnen Bhat sebatantve Gur process might plassibly protect bots, they are
castly The right 20 give childres puberty Blockers is sot “deeply rovted.” whereas there i virmually so
wapport for e propostion e federally Amded climice can give chiddren burth control withost parental consert before
O 19705,

3
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cee violates parental rights. A coercion requirement wonldd lead 10 these (and other) abwund
ml’

Contracepeion is 8 serious matter — both medically and for parents’ rights 10 coserol the
wpbringing and education of their children. Several popelar methods of birth control carry serious
side offects.'® The courts that have denied parental consent rights apparently presume
contraceptive drugs are “no big deal.™ In Amspach, for instance, the Third Circuit relied on a case
from the Supecme Judicial Coust of Massachusents where that court distiaguished abortion-related
parental -consent requirements from coatraception, soting “shortion invelves a medical procedure,
while obtaining a condom does mot.™ 503 F.3d at 268 (citing Curtls v. Sch Comee. of Falmouth,
652 N.E.2d 580, 586 n.9 (Mass. 1995)).

Parental consent does not depend on the particular form of contraception'’ or the
emvisonment in which the contraception is distriduted. See Mann v. City of Saw Diege, 907 F.3d
1154, 1162 (9th Cie. 2018) (“A parent’s due process right to notice and consent ks not dependent
on the particslar procedures involved in the examination, or the enviromment in which the
cxaminations oocur, or whethor the procedure is mvasive, or whether the child demosstrably

> This case does not Emplcate — 238 partey do not address — alsies and purapeudence relevasi 1o bypass protecols
I dortion cames. Nether 42 USC §30000) nor Toxss Family Code § 151.0010aN6) addrons omergoncy
contraception scenarsn whese bypass protocols may be implicaied Furhermore, though prsow AfTordable Care At
litigation debatiod which drugs were or were not “shortifacient* both Plaintiff end Defndants sppesr %0 agree e
only contraceptive medicing is at issue In the case b Judive. See. ¢ g , Comentoge Wood Specieltios Corp v Secy of
US Dup 't of Health & Hum Serve, TMF 3377, 390 0.8 (3 Cir. 2013) (Jondas, ), dissenting), rev 'd and remanded
b nom Bureell v Nobdy Lobby Soores, Inc 3T US. 632 (2004)

" See e, Are Bovh Conorod Py Safe”, PLANID PARENTHOOD, haps:www plaasedparenthiood ong Searm birth-
coetrol birth-control-pill how-aafe-is-the-bath<ontrol-pill ("Complcations se rare, but they can be seriens . In
vory rare cases, ey can lead 10 death ™) b Comrad Side Bffectr Risk and Lomg-Term Sqgfety of the PAL
Huunasr (Aug 3, I pawew healhline comheakh binh <ontrel-sideefects  (“Acconding % the
American Cancer Society, taking birth control pills may increme your risk of breast cancer or cervical cancer over
time. The longer you ase Shom, D higher the risk ™).

" Rebance 0n condonms - male or female — makie up oaly 9% of e contaceprives distribeted 1o fomale fanily
plaasing eaery i Region V1. Sev HHS Office of Population Affain, 2021 Tike X Family Plasiag Anseal Repoet 35
By contrass, fernale steriluation, rasterine devices, bormanal implants. and hormonad injections make wp over half
of dl dawdations. Id And more han four thousand females under he age of |5 received hormonal Implants or
hormonal injectons i 2001, M w32
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protests the examinations.”). Other courts have therefore reached conclusions contrary to Anspach
and Curris. In Alforso v. Fermandes, for instance, a New York court held a high school condom-
distridution program violated parental rights 10 rear children as parcass see fit, See generally 195
A.D2d 46 (1993). Although the high school peogram was “wholly voluntary,” such voluntariness
did not “constitute proof that the petitioners [were] not being forced to surrender a parenting right
— specifically, %o infleence and guide the sexual activity of their children without Suate
imerforonce.” See id st 54, 56 (“[R jogulations which authorize condom distribution without prior
parestal consent or opt 0ul e comirary 1o the common law and of no effect.” (omphasis added)).

Additsonally, omitting pacental consent gives insufficient wesght 1o the undesirability of
teenage promscuity. Cf Mickae! M., 450 US, at 471-72 (“The statute at issue here protects
women from sexual intercourse ot an age when those consequences are particularly severe.™)
Requiring cocrcion ignores that minors under the age of consent — provided they are sexually
active -« are often victims of suomory rape. See Tex Pexal Cooe §22011(a), (c)
Treating information that & minor was raped as “confidential” drastically disrespects and
disregards parental rights. And the volutary-<ompulsory dichotomy ignores that the use of
contraception (just like abortion) violates tradtional tenets of masry faiths, including the Christian
faith PlaintfY peactices.

For centuries, the commnon law beld minoes were incapable of giving consent to make
important life decisions. No Supreme Court case has disposed of this deeply rooted right of parents
to make impoctant life decisions for their children. One cannot find the Thisd and Sixth Clrcules’

" Sen g, DOROME, ACGADST JVIAN 19 ("Does [Ovan] imagios e we spprove of sy sexual Istercosrse except
for Bhe procreation of chidren™ L CATIOESM OF TV CATMOLC Crumon 2399 (“Legitimane itentons on e part of
e wpoumes do not juntify recoune % morally usaccepable mwans (for example, dibect sterilination of
contraception ). Pope Pasd VI, Mamanae Vitoe 14 Ouly 25, 1968) (Sescriding sexvaal ntercourse wikh |s debberately
contraceptive &3 “intrismically wooeg™). Of coune, Chrntanity alwo teaches fornication is dlicn. “Moseover, it &5 2
prawve scandal when there Is comuption of the young. ™ CATROESM OF THE CATHOLIC Osumcy 2353

3
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voluntary-compualsory distisction in any controlling peecedent or the histoey of parental rights in
this nation or pre-dating it. A voluntary-compulsory destinctson fails 1o protect the precious and
fundamental liberty inferests of parents. Accordingly, the Court will not read such a distinction
into owr jursprudence, the Fourteenth Amendment, the common law, or the whole of parental
rghts as destowed by somethung greater Instead. the Court hobds the right of parests to consent %0
the use of contraceptives is “deeply rooted in this Nation"s history aad traditson,” whether framed
as “voluntary™ or “compulsory.” Dobbs, 142 S. Ct. at 2242 (quoting Glucksberg. $21 U.S. at 202)

Because the Court has held the right of parests 10 consent %o their minor children's use of
contraceptives is deeply rooted in this Nation's history and tradition, the Court must next determine
whether imfringement of this right is narrowly tailored to advance a compelling povemmental
imcrest, See Flores, S07 U.S. s 302 (reaffirming due process “forbids the government 10 infringe
certan “fundamental’ liberty interests ar afl, . . . unless B infringement is narrowly tailoeed 10
serve a compelling state imterest™). The Court finds so compelling governmental imerest justifies
Defendants” disregand of Plaintifl”s parental rights in this case.

Defendants o not amempt 1o identifly any such imerest. Defendants ientead insist rational-
basis review applies. See ECF No. 53 at 35-37."" In doing so, Defendants assert Tithe X's goal of
“promot[ing] minors’ reproductive health™ is “not merely legitimate but “substantial ™ id » 35,
Even if 5o, a substantial governmental interest is aot & compelling povernmental interest. Cf Doe /

* Defendmnts cite Laviofield o sapport of the proposition hhat 3 ratonsl-bmis seat spplics when reviewing claies for
alioged vielations of perental rights 1o dicect a child"s upbringing. ECF No. 53 st 15-37. Howewer, Linlgfeld explicitly
m;r.b“ for parestal rights “concerning peblic aducanion™ and “in Die pabiic school content ™ 268 F 34
"9
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v. Landry, 909 F.34 99, 109 (5th Cie, 2018) (cxplaining how a “substantial governmental interest”
relates to intermodiate scrutiny om a First Amendment free-speech challenge).

Even if Defendants possessed a compelling povernmental inserest, their actions would be
unnecessary %o achieve that interest. In Alfomre — for example — the New York court agroed “the
Saate has a compelling interest in controlling AIDS, which presents a public bealth concern of the
highest order.™ 195 A.D.2d & 53, But when considering whether 1t would be difficult for students
10 scquire condoms without the high school condom-Enndbution progren o issue, the coun
reasoned “[t]he answer must clearly be no.” id at S8 To be sure, Defendants do not identify
controlling AIDS as one of the governmental inderests Tithe X advances. Agam, Defendants do mot
asempt %0 identify any compelling govermmental inferest advamced by mot requiring parental
consent before & state eatity may provide minoe children costraception. The interest Defendants
do advance concemns the undesinability of adolescent pregnancy and the consequences thereof, an
interest this Court implicitly considered above when amalyziag the noed for parental involvement.
See ECF No. 52 st 36, Accordingly, no coumtervailing compelling governmental interest justifies
Defendants’ istrusion of Plaintifls pasental rights.

Concrusion

Defendants” administration of the Tigle X peogram violates the comstitutional right of
parents 10 direct the upbringing of Beir children and Texas Family Code § 151.006(a)6). For the
foregoing reasons, the Court GRANTS Plaiseiff's Motice and renders summasy judgment foe
Plaiosiff oo all claims. The Court DENIES Defendants’ Cross-Motion. The Cowrt DENIES all
other relief not expeossly stated herein. The Court ORDERS parties 1o submit competing proposed
Jodgments within 7 days of the date of this Opinion and Ovder.

35
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SO ORDERED. M
December _2, 2022
W ). KACSMARYK
ITED STATES DISTRICT JUDGE




